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Identifying a Deprivation of Liberty in a Domestic Setting
In this pack:

Guidance on what a deprivation of liberty is
Guidance and example on how to assess a person’s mental capacity to make a specific decision
Guidance and example on how to effectively “screen” if a person is likely to be deprived of their liberty

Guidance on how and who to notify in the event you identify someone is deprived of their liberty within a “domestic setting”. 

Blank Mental Capacity Assessment Template

Blank DOL in Domestic Setting Screening Tool

What is deprivation of liberty? 
The Supreme Court has now confirmed that a deprivation of liberty occurs where a person meets the “Acid Test”.  

Is the person subject to continuous supervision and control? – the oversight must be continuous (though  does not have to be ‘in direct line of sight’), it must amount to supervision, and have a clear element of control.
AND

Is the person not free to leave? The issue is about how staff / carers would react and what measures are in place if the person did try to leave or if relatives/friends asked to remove them 
If both factors are present, then the person is likely to be classified as deprived of their liberty.  
To determine if someone is likely to be deprived of their liberty you must first assess their mental capacity to make the decision of where to be accommodated for care and treatment. 

EXAMPLE: ASSESSING MENTAL CAPACITY
Mental Capacity Assessment

	Relevant Person’s Name
	MR JOHN SMITH
	Accommodation type 
	SUPPORTED ACCOMMODATION

	Mental Capacity Assessment:  the 5 Statutory Principles of the MCA 2005

1. Assumption of capacity

2. A person must not be assessed as lacking capacity unless all practicable steps have been taken to help them make the decision.

3. A person is not to be treated as unable to make a decision just because they make an unwise decision.

AND [Once assessed as  lacking mental capacity to make a specific decision]
4. Anything which is done for on behalf of someone who lacks capacity must be done in their best interests.

5. When taking action or making a decision on behalf of someone who lacks mental capacity, thought must always be given to whether this could be achieved in a way which is less restrictive of the person’s rights and freedom of action. This principle ensures that a person’s liberty and freedom of choice are not restricted thoughtlessly in order to achieve the necessary outcome.



	Here is an Example of a completed Mental Capacity Assessment 

[This is by no means a “perfect” assessment, but something like this would help to evidence whether a person has mental capacity to make a decision about where they live and how they are to be cared for] 

	Part One - Does the person have an impairment of, or a disturbance in, the functioning of mind or brain? 


	YES
	x

	Health care records highlight Mr Smith has a diagnosis of Severe Learning Disability from birth. 


	NO
	

	NB. If no, the person is deemed to have capacity by law.  Stop the assessment at this point and seek advice from the care coordinator or a manager. If yes, proceed to part two.
	
	

	Part Two - Does this impairment prevent the person from deciding to remain resident for the purpose of receiving care or treatment by way of them lacking one or more the below? 

	1) Understand the information relevant to the decision?

[Example: of some of what could be considered]

Mr Smith was unable to demonstrate he has an understanding of why he lives in supported accommodation. Mr Smith was unable to understand when questioned that he has a diagnosis of learning disability. He was unable to understand information relating to the reasons why he is being cared for by way of supported accommodation. His understanding was tested by asking him questions about where he lives, why he lives here and the risks which he may come to were he to live somewhere with no support. Mr Smith could not reliably evidence he understood this information when it was communicated to him using verbal and written language [pictures of where he lives and how he is supported] He did not display any verbal or non-verbal cues which suggested he was following the conversation.  On the balance of probability it is likely Mr Smith is unable to understand the relevant information when considering the decision in question due to his diagnosis of learning disability. 
	YES
	
	2) Retain the information long enough to come to a decision?

[Example: of some of what could be considered]

Mr Smith was unable to recall that he has a diagnosis of a learning disability. He could not recall where he lives or how long he has lived here. Mr Smith could not recall the names of his care workers who were present during the assessment, despite having had regular support from them for several years. Mr Smith stated “don’t know” when asked about where he lives and who he is supported by. Mr Smith was unable to recall information which was given to him in attempts to take all reasonable steps to practically support him to make a decision. Mr Smith is known to get lost in his home and requires prompting to safely navigate the environment.  It is likely Mr Smith lacks the ability to retain the information needed in order to consider the decision in question due to his diagnosis of learning disability. 

	YES
	

	
	NO
	x
	
	NO
	x

	3) Weigh the information in order to come to a decision?

[Example: of some of what could be considered]

Mr Smith was unable to demonstrate an ability to use and weigh information about where he lives and why he lives here.  Mr Smith did not show any recognition when given his address and shown pictures of his familiar environment and care provision. Mr Smith did not demonstrate an ability to use and weigh information in which to consider alternative options to his current residence.  Mr Smith did not appear to understand or weigh up the risks he may succumb to without support in place in which to help him manage his aspects of daily living. For example, Mr Smith was unable to tell me or indicate in any other meaningful way how he manages his personal care, how he accesses meals and drinks, or how he can maintain his personal safety and security. Mr Smith is unable to weigh information due to his diagnosis of a learning disability. 
	YES
	
	4) Communicate their decision?

[Example: of some of what could be considered]

Mr Smith has a basic understanding of language and can follow very basic prompts from his care staff in relation to his familiar daily routines [As documented in his care plans]. Mr Smith struggled to formulate any meaningful responses to questions about where he lives, why he lives there and for how long he has lived here.  Mr Smith is unable to convey his wants, wishes and feelings in respect to how he feels about living in his supported accommodation. However, he does not show any non-verbal communication to suggest he is unhappy. There is no evidence of any attempts to leave, and he does not show any negative emotional responses whilst accommodated in his supported living environment. Due to Mr Smith’s learning disability, he is unable to reliably communicate a decision of where he should be accommodated to receive care and treatment. 

	YES
	

	
	NO
	x
	
	NO
	x

	Outcome of part two of the  assessment:

Does the relevant person have the capacity to consent to remain at the home / be admitted to the accommodation? 
	YES:  the person HAS mental capacity 
 If the answer to all of the questions in part 2 above is “Yes” the person has the capacity to decide to remain at the accommodation.  
[The Person is not deprived of their liberty]
	

	
	No:  the relevant person LACKS mental capacity 
If the answer to any of the questions in part 2 is “No” the person lacks the capacity to decide to remain at the accommodation. 
[The Person may be deprived of their liberty - Proceed with Screening DOL in Domestic Setting form below.] 
	x


EXAMPLE : IDENTIFYING A DERPIVATION OF LIBERTY
DOL in Domestic Setting Screening Tool
If the relevant person lacks the capacity to consent to be accommodated, please proceed to complete this form and return to the relevant care manager/coordinator/team.                   
To determine whether an individual has been deprived of their liberty, certain factors need to be considered. Therefore, please answer the following statements “yes” or “no” and refer to the guidance below. 
	The person loses autonomy because they are under continuous supervision and control in order to prevent them from succumbing to potential harm. 
	Yes 
	No  

	
	x
	

	The person is not free to leave in order to prevent them from succumbing to potential harm.
	Yes 
	No  

	
	x
	

	NB. By answering “yes” to the above two statements it is highly likely the relevant person is being accommodated by way of care arrangements that amount to a deprivation of their liberty.  
The following statements below are needed to help the care managers/coordinators to prioritize applications. 

	Staff / carers exercise control over assessments, treatment, contacts and residence


	Yes 
	No

	
	x
	

	Restraint is used, including sedation, to admit the person to care where that person is resisting admission
	Yes 
	No

	
	
	x

	The person is unable to maintain social contacts because of restrictions placed on their access to other people
	Yes 
	No

	
	
	x

	A decision has been taken by the institution that the person will not be released into the care of others, or permitted to live elsewhere, unless the staff in the institution consider it appropriate 
	Yes 
	No    

	
	
	x

	A request by family, friends or carers for a person to be discharged to their care is refused
	Yes 
	No

	
	
	x

	The person objects to all or some aspects of their accommodation, care and treatment
	Yes 
	No

	
	
	x


	Who is responsible for managing the accommodation and care arrangements?

	Social Work Team
	x
	Mental Health Trust 
	

	NHS Funded Care Team
	
	Private [E.g. Lasting Power of Attorney or private residence]
	


	Signed: 
	Date: 

	Print name:


	Location (where assessment taken has taken place):

	Position / Job role:


	


--------------------------------------------------------------------------------------------------------------------------
Send the Completed Forms to the relevant team you marked above. 
BLANK FORMS BELOW
-------------------------------------------------------------------------------------------------------------------------------------------------
Mental Capacity Assessment

	Relevant Person’s Name
	
	Accommodation type 
	

	Mental Capacity Assessment:  the 5 Statutory Principles of the MCA 2005

1. Assumption of capacity

2. A person must not be assessed as lacking capacity unless all practicable steps have been taken to help them make the decision.

3. A person is not to be treated as unable to make a decision just because they make an unwise decision.

AND [Once assessed as  lacking mental capacity to make a specific decision]

4. Anything which is done for on behalf of someone who lacks capacity must be done in their best interests.

5. When taking action or making a decision on behalf of someone who lacks mental capacity, thought must always be given to whether this could be achieved in a way which is less restrictive of the person’s rights and freedom of action. This principle ensures that a person’s liberty and freedom of choice are not restricted thoughtlessly in order to achieve the necessary outcome.




COMPLETE THE MENTAL CAPACITY ASSESSMENT

	Part One - Does the person have an impairment of, or a disturbance in, the functioning of mind or brain? 


	YES
	

	
	NO
	

	NB. If no, the person is deemed to have capacity by law.  Stop the assessment at this point and seek advice from the care coordinator or a manager. If yes, proceed to part two.
	
	

	Part Two - Does this impairment prevent the person from deciding to remain resident for the purpose of receiving care or treatment by way of them lacking one or more the below? 

	1) Understand the information relevant to the decision?


	YES
	
	2) Retain the information long enough 

	YES
	

	
	NO
	
	
	NO
	

	3) Weigh the information in order to come to a decision?


	YES
	
	4) Communicate their decision?


	YES
	

	
	NO
	
	
	NO
	

	Outcome of part two of the  assessment:

Does the relevant person have the capacity to consent to remain at the home / be admitted to the accommodation? 
	YES:  the person has capacity 
 If the answer to all of the questions in part 2 above is “Yes” the person has the capacity to decide to remain at the accommodation.  [The Person is not deprived of their liberty]
	

	
	No:  the relevant person lacks capacity 
If the answer to any of the questions in part 2 is “No” the person lacks the capacity to decide to remain at the accommodation. [The Person may be deprived of their liberty - Proceed with Screening DOL in Domestic Setting form below.] 
	


COMPLETE THE DOL IN DOMESTIC SETTING SCREENING TOOL
If the relevant person lacks the capacity to consent to be accommodated please proceed to complete this form and return to the relevant care manager/coordinator/team.                   
To determine whether an individual has been deprived of their liberty, certain factors need to be considered. Therefore, please answer the following statements “yes” or “no” and refer to the guidance below. 

	The person loses autonomy because they are under continuous supervision and control in order to prevent them from succumbing to potential harm. 
	Yes 
	No  

	
	
	

	The person is not free to leave in order to prevent them from succumbing to potential harm.
	Yes 
	No  

	
	
	

	NB. By answering “yes” to the above two statements it is highly likely the relevant person is being accommodated by way of care arrangements that amount to a deprivation of their liberty.  

The following statements are needed to help the care managers/coordinators to prioritize the spec in which potential applications are dealt with. 

	Staff / carers exercise control over assessments, treatment, contacts and residence


	Yes 
	No

	
	
	

	Restraint is used, including sedation, to admit the person to care where that person is resisting admission
	Yes 
	No

	
	
	

	The person is unable to maintain social contacts because of restrictions placed on their access to other people
	Yes 
	No

	
	
	

	A decision has been taken by the institution that the person will not be released into the care of others, or permitted to live elsewhere, unless the staff in the institution consider it appropriate 
	Yes 
	No    

	
	
	

	A request by family, friends or carers for a person to be discharged to their care is refused
	Yes 
	No

	
	
	

	The person objects to all or some aspects of their accommodation, care and treatment
	Yes 
	No

	
	
	


	Who is responsible for managing the accommodation and care arrangements?

	Adult Social Care

iat@trafford.gov.uk

	
	Mental Health Trust 
TBC
	

	NHS Funded Care Team
TBC
	
	Private [Eg. Lasting Power of Attorney or private residence]
iat@trafford.gov.uk

	


	Signed: 
	Date: 

	Print name:


	Location (where assessment taken has taken place):

	Position / Job role:


	


--------------------------------------------------------------------------------------------------------------------------
Send the Completed Forms to the relevant team you marked above. 
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